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PREFACE

Racism and racial discrimination exist throughout the world. These problems manifest themselves in
the unequal and unfair treatment of certain groups through economic marginalization, bias within
the criminal justice system, denial of cultural rights or control of ancestral lands, and unequal access
to education, jobs, and other opportunities.

Numerous international agreements have denounced racial discrimination as a human rights
violation. In particular, the International Convention on the Elimination of All Forms of Racial
Discrimination, widely ratified, clearly defines the obligations of governments to combat
discrimination and to protect the rights of all people, regardless of race or ethnicity. The
International Covenant of Civil and Political Rights, the International Covenant of Economic, Social
and Cultural Rights, and the Convention on the Elimination of Discrimination against Women
address these issues as well.

Throughout its 27 years, Global Rights has combated racial discrimination by using strategic
litigation and amplifying the voices of activists in countries around the world through its
international advocacy efforts. Today, Global Rights works to strengthen the collaboration between
social justice groups in different countries working on similar concerns and, among other things,
aims to link organizations defending the rights of people of African descent across the Americas.
Global Rights is also leading a campaign to draft and adopt a regional human rights treaty
combating racial discrimination throughout the Americas.

Gay McDougall

Executive Director

Global Rights: Partners for Justice
1200 18th Street N'W/, Suite 602
Washington DC, 20036

USA

Tel: 202-822-4600
Fax: 202-822-4606
www.globalrights.org
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PART A: INTERNATIONAL
LEGAL STANDARDS

I. INTRODUCTION

In 2001, representatives from throughout the
Americas gathered to develop strategies to
remedy racial discrimination. Chief among the
group’s tactics was the adoption of “affirmative
or positive actions and strategies” aimed at
“creating conditions for all to participate
effectively in decision-making and realize civil,
cultural, economic, political, and social rights in
all spheres of life on the basis of non-
discrimination.”® These ideas found significant
support at the World Conference Against
Racism, whose Declaration and Programme of
Action recognize affirmative action as a key
element in the international struggle against
racism and racial discrimination.

As the results of these meetings might indicate,
affirmative action is strongly endorsed by
international law, as seen through the language
of regional and international treaties and the
decisions of global and regional institutions.
Countless norms mandate equality and non-
discrimination, while additionally requiring
states to take active measures to guarantee these
rights. Certain norms implicitly require
affirmative action where inequalities are present.
Some norms mention affirmative action to note
that such actions would be permissible under
non-discrimination provisions. Others explicitly
mandate affirmative action. While the contours
of these norms differ slightly, one thing is
certain: Where there is proven inequality among
people of different races, international law—
either implicitly or explicitly—requires states to
engage in affirmative action.

II. REGIONAL AND
INTERNATIONAL GROUPS
RECOGNIZE AFFIRMATIVE
ACTION AS A CENTRAL TOOL
IN COMBATING RACIAL
DISCRIMINATION

A. REGIONAL ACTIVITIES PRIOR TO THE
WORLD CONFERENCE

The regional meetings in preparation for the
2001 World Conference against Racism, Racial
Discrimination, Xenophobia and Related
Intolerance (World Conference) focused
heavily on affirmative action. The end product
of these meetings was the Santiago Proposal,
which is a Declaration and Plan of Action
articulating a detailed agenda for fighting race
discrimination, xenophobia, and related
intolerance in the Americas.> This document
calls for the full enjoyment of civil and political
rights without discrimination of any kind,
“including...more effective access to the
political, judicial and administrative functions
of institutions” and “protection of the
economic, social and cultural rights of
[marginalized groups]....”* The Declaration
specifically urges states to:

Establish national programmes,
including
measures, to promote the access
of indigenous peoples, people of
African descent, migrants and
other ethnic, racial, cultural,
religious, and linguistic groups or
minorities to education, medical

affirmative  action

care, and basic social services.*

B. THE WORLD CONFERENCE
The World Conference brought together
groups from all corners of the world,
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transforming domestic and regional agendas
into strategies to be applied globally. The
Declaration and Programme of Action
emerging from the conference stress the
importance of full and effective racial and
ethnic equality, noting the need for special
measures for victims of racism, racial
discrimination, xenophobia, and related
forms of intolerance.’

In addition, the Declaration repeatedly asks
that special attention be devoted to, and
funding be provided for, marginalized
groups. It also provides a mandate for
“[a]ction-oriented policies and action plans,
including affirmative action to ensure non-
discrimination, in particular as regards
access to social services, employment,
housing, education, health care etc.”® The
Programme recommends “affirmative or
positive actions and strategies” aimed at
“creating conditions for all to participate
effectively in decision-making and realize
civil, cultural, economic, political, and
social rights in all spheres of life on the basis
of non-discrimination.”” The Programme
calls on states to:

AFFIRMATIVE ACTION: A GLOBAL PERSPECTIVE

C. THE URUGUAY FOLLOW-UP
WORKSHOP

The regional follow-up meetings to the World
Conference further confirmed the demand for
affirmative action at the regional level. For
instance, the 2003 regional workshop in
Montevideo, Uruguay produced Conclusions
and Recommendations that resoundingly
support race-conscious programs.” The
workshop points out that “affirmative action is
a means of addressing and overcoming
injustice and inequities based on racism and
discrimination, and must be incorporated into
domestic policies.”"* Among the main strategies
for combating discrimination are “national
action plans to promote diversity, equality,
equity, social justice, equality of opportunity,
and...participation.”" The workshop’s general
recommendations include urging states to
establish permanent monitoring programs for
implementation of their affirmative action
policies, including development of valid
markers of advancement.”

lll. INTERNATIONAL LAW
STRONGLY SUPPORTS
AFFIRMATIVE ACTION
TO COMBAT INEQUALITY
OR DISCRIMINATION

As the conclusions of these international
meetings suggest, international law provides
strong support for affirmative action
measures to combat racially discriminatory
laws and practices. Non-discrimination is a
cornerstone concept in international human
rights, as international norms are virtually
unanimous in requiring that states take
specific steps to support the right to non-
discrimination and equality before the law.



Non-discrimination provisions are
fundamental to major international human
rights norms, and these norms compel
affirmative action in certain cases. As the
United Nations Human Rights Committee
declared, “non-discrimination, together with
equality before the law and equal protection of
the law without any discrimination, constitute
a basic and general principle relating to the
protection of human rights.”” Important
regional treaties and universal norms like the
International Covenant on Civil and Political
Rights (ICCPR), the International Covenant on
Economic, Social, and Cultural Rights
(ICESCR), and the International Convention
on the Elimination of All Forms of Racial
Discrimination (ICERD) repeatedly emphasize
the importance of non-discrimination. These
and other norms also affirm the need to take
measures to make this obligation effective.” As
described below, certain norms specify that
race-conscious affirmative action policies do
not violate non-discrimination provisions,
while others explicitly call for affirmative
action to combat discrimination.

A. REGIONAL NORMS
Non-discrimination is a core principle of the
Organization of American States (OAS)
system.” The OAS Charter (Charter), the
American Declaration of the Rights and Duties
of Man (American Declaration), and the
American Convention on Human Rights
(American Convention), which collectively
comprise the principal documents shaping the
Inter-American contain

system, strong

emphases on non-discrimination. Inter-
American norms and jurisprudence also
mandate that states take effective action to
guarantee these rights, thereby suggesting the

need for affirmative measures. Although the

Commission and Court have not yet stated a
position on race-based affirmative action, they
have endorsed it whole-heartedly in the context
of gender discrimination.

1. The Importance of Non-Discrimination
The OAS Charter sets forth the purposes of the
organization and the basic principles upon
which it is founded; among them is that
fundamental rights be respected without any
distinction as to race, nationality, creed, or
sex.”® The Charter also stresses equality of
opportunity” and asserts that all human beings
have the right to material well-being and
spiritual development, under circumstances of
dignity and equality, without distinction as to
race, sex, nationality, creed, or social
condition."

The American Declaration, in Article 2, and the
American Convention, in Article 1, both
mandate equality before the law, asserting that
rights  should be
distinctions made on the basis of race.”

guaranteed without

Specifically, Article 1 of the Convention
requires states to:

Respect the rights and freedoms
recognized herein and to ensure to
all persons subject to their
jurisdiction the free and full exercise
of those rights and freedoms,
without any discrimination for
reasons of race, color, sex,
language, religion, political or other
opinion, national or social origin,
economic status, birth, or any other
social condition.

In addition, the American Convention, in
Article 24, explicitly guarantees equal
treatment before the law; this principle of non-
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discrimination is non-derogable, meaning it
cannot be suspended, even in times of war.
The Additional Protocol to the Convention,
known as the Protocol of San Salvador, which
is the primary treaty addressing economic,
social, and cultural rights in the Americas,
further mandates state action to prevent
discrimination.”

2. The Obligation to Take Necessary
Measures

Regional norms require aggressive action by

states to implement the commitments made

therein. In a provision echoing the language in

universal norms, Article 2 of the Protocol of

San Salvador specifies that:

Article 1 of the Convention reinforces these
obligations and expressly applies them to the
non-discrimination context, noting that states
must “ensure to all persons subject to their
jurisdiction the free and full exercise of those
rights and freedoms, without any
discrimination for reasons of race, color, sex
[etc.].” Moreover, Articles 1 and 2 of the
Protocol of San Salvador require states to
adopt measures to achieve those rights
recognized in the Protocol and to enact
legislation to make those rights a reality.? The

AFFIRMATIVE ACTION: A GLOBAL PERSPECTIVE

Protocol charges states with “undertak[ing] to
adopt the necessary measures” to achieve
“full observance of the rights recognized in
this Protocol.”” Furthermore, it mandates
“such legislative or other measures as may be
necessary for making those rights a reality.”*

The jurisprudence of the Inter-American Court
(the Court) also confirms such a requirement. In
its hallmark case, Velasquez Rodriguez, the Court
described the Article 1(1) obligation, noting:

24

This requires not only taking action through
legislative and other means, but involves
engaging in activities that influence the acts of
private individuals. Indeed, as several
opinions have suggested:



3. Support for Affirmative Action
The Court also has made clear that non-
discrimination provisions in regional norms do
not preclude all differences in treatment. For
example, in considering Costa Rica’s
different

requirements for people from Central America

establishment  of citizenship
and Spain, and Ibero-Americans, the Court
held that a distinction based on “reasonable
and objective criteria” more than passes muster
under Article 24.%

The Commission has gone further in its
endorsement of affirmative action, stating that
“In principle, affirmative measures are fully in
compliance with the principle of non-
discrimination and the applicable provisions of
human rights law; in fact, such measures may
well be required to bring about substantive
equality of opportunity.”” Although made in the
context of a careful study of laws aimed at
increasing women’s political participation and
their compatibility with non-discrimination
norms, this view would very likely apply to race-
conscious affirmative action measures as well.

Also, just as they informed the Commission’s
analysis of gender-based affirmative action,
universal human rights norms, discussed below,
should likewise shape the analysis of race-
based affirmative action. In fact, in Advisory
Opinion OC-1/82, the Inter-American Court
asserted its right to interpret other treaties
when evaluating a state’s human rights
obligations.® The Commission echoed this
approach in assessing Guatemala’s obligations
under the American Convention and the
Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW),
applying the definition of discrimination from
CEDAW to find violations of the American
Convention.”

B. THE INTERNATIONAL CONVENTION ON
THE ELIMINATION OF ALL FORMS OF
RACIAL DISCRIMINATION (ICERD)

ICERD provides the international community’s

most specific treaty-based guidance on

affirmative action. ICERD defines racial
discrimination as:

Any distinction, exclusion,
restriction or preference based on
race, colour, descent, or national or
ethnic origin which has the purpose
or effect of nullifying or impairing
the recognition, enjoyment or
exercise, on an equal footing, of
human rights and fundamental
freedoms in the political, economic,
social, cultural or any other field of
public life.*

The treaty also enumerates a host of rights to
be enjoyed without discrimination. These
include the right to equal treatment before the
law, numerous civil and political rights, and a
variety of economic, social, and cultural
rights.”

1. The Obligation to Take Action

Taking action is a critical component of
ICERD. Even in its preamble, the Convention
notes its “resolvle] to adopt all necessary
measures for speedily eliminating racial
discrimination in all its forms and
manifestations.”®* ICERD also requires states
to “pursue by all appropriate means and
without delay a policy of eliminating racial
discrimination in all its forms and promoting
understanding among all races.”” The same
article also requires states to review their
legislation*and “prohibit and to bring an end,
by all appropriate means, including legislation

GLOBAL RIGHTS: PARTNERS FOR JUSTICE



as required by circumstances, racial
discrimination by any persons, group or
organization.”* ICERD also expressly requires
states to take “special and concrete measures.”
Finally, it requires states to guarantee the
adequate development and protection of
certain racial groups so as to promote full
enjoyment of human rights and fundamental

freedoms.*

Notably, ICERD’s reach is not just to prohibit
discrimination, but to eliminate it altogether.
The preamble targets “racial discrimination in
all its forms and manifestations” and the phrase
“racial discrimination in all its forms” is
throughout the
Accordingly, ICERD addresses a panoply of

repeated Convention.”
fields — from employment to the media — and
targets different manifestations of racism.
ICERD also establishes the state’s obligation to
address laws and regulations “which have the
effect of creating or perpetuating racial
discrimination wherever it exists.”* Other
provisions reiterate this, referring to racial
discrimination by state actors but also by “any
persons, group or organization.”” And still
other provisions reference “all practices” of
segregation or apartheid, “all acts of violence,”
“all dissemination of ideas,” and “all
propaganda activities.”® ICERD’s provisions
thus cover matters of public life but also certain
private matters that other human rights norms
do not expressly address and arguably might
not cover.

2. Direct Support for Affirmative Action
The Convention thus compels aggressive action
to combat  discrimination. It also

incontrovertibly  asserts  that  making
distinctions among groups is not inherently

impermissible discrimination. On the contrary,

AFFIRMATIVE ACTION: A GLOBAL PERSPECTIVE

whether or not any given racial or ethnic
prohibited
discrimination depends on its purpose and

classification constitutes
effects. Article 1, paragraph 4, states that
“special measures” adopted only to secure
“adequate advancement” of marginalized
racial or ethnic groups requiring such
protection, and to ensure equal enjoyment of
human rights and basic freedoms, do not
constitute invidious racial discrimination. The
same provision sets forth limitations on such
special measures, noting that they must not
result in “the maintenance of separate rights
for different racial groups,” and that the
measures shall cease when the objectives that
led to their creation have been achieved.*

In General Recommendation 14, the
Committee on the Elimination of All Forms of
Racial Discrimination (the Committee) further
clarifies the contours of permissible racial or
ethnic distinctions, taking care to note that “a
differentiation of treatment will not constitute
discrimination if the criteria for such
differentiation, judged against the objectives
and purposes of the Convention, are legitimate
or fall within the scope of [A]rticle 1,
paragraph 4, of the Convention.”? The
General Recommendation stipulates that when
ascertaining whether an action has an effect
contrary to the Convention, one must look to

<

see whether that action has an “unjustifiable
disparate impact upon a group distinguished by
race, colour, descent, or national or ethnic
origin.” The Committee’s country reports also
point to affirmative action as a means of
promoting compliance with treaty provisions.
In numerous reports, the Committee has
recommended implementation of affirmative

action measures to benefit certain groups.®



Notably, in a 2001 report on the United States,
the Committee rejected the United States’
position that ICERD only permits, but does not
require, affirmative action.* The Committee
categorically stated otherwise, explaining:

The adoption of special measures
by States parties when the
circumstances so warrant, such as
in the case of persistent disparities,
is an obligation stemming from
article 2, paragraph 2 of the
Convention.*

C. THE INTERNATIONAL COVENANT ON
CIVIL AND POLITICAL RIGHTS (ICCPR)
The ICCPR also mandates non-discrimination
and state action to promote equality, and
supports affirmative action in certain
circumstances. Articles 2, 25, and 26, among
others, contain specific non-discrimination
Article  2(1)  precludes

discrimination, Article 26 establishes equality

provisions.*

before the law without discrimination, and
Article 25 mandates the right to political
participation absent discrimination. Although
the ICCPR permits derogation of certain rights,
it mandates that such measures not involve
discrimination “solely on the grounds of race,
colour, sex, language, religion or social
origin.”*

1. The Obligation to Take Action
Article 2(2) of the ICCPR affirms that these
norms require state action, noting that:

Where not already provided for by
existing legislative or other
measures, each State Party to the
present Covenant undertakes to
take the necessary steps, in

accordance with its constitutional
processes and with the provisions
of the present Covenant, to adopt
such legislative or other measures
as may be necessary to give effect
to the rights recognized in the
present Covenant#

Precisely what the required measures might be
is fact-specific, but the obligation is an
objective one. It is further explained in the
context of race discrimination by General
Comment 18. Here, the Human Rights
Committee notes:

The principle of equality sometimes
requires States parties to take
affirmative action in order to
diminish or eliminate conditions
which cause or help to perpetuate
discrimination prohibited by the
Covenant. For example, in a State
where the general conditions of a
certain part of the population
prevent or impair their enjoyment of
human rights, the State should take
specific action to correct those
conditions. Such action may involve
granting for a time to the part of the
population  concerned...certain
preferential treatment in specific
matters as compared with the rest
of the population. However, as long
as such action is needed to correct
discrimination in fact, it is a case of
legitimate differentiation under the
Covenant.”

The ICCPR also suggests a duty to combat
private discrimination.”® The Committee notes
that many states report on legislative,
administrative, and judicial decisions on

GLOBAL RIGHTS: PARTNERS FOR JUSTICE



discrimination, “but they very often lack
information which would reveal
discrimination in fact.”” Accordingly, the
Committee requires that states not only
provide information on articles 2(1), 3, and
26 with regard to their constitution or equal
opportunity laws, but that they also report on
“any problems of discrimination in fact,
which may be practiced either by public
authorities, by the community, or by private
persons or bodies” because “[t|lhe Committee
wishes to be informed about legal provisions
and administrative measures directed at
diminishing or eliminating such
discrimination.”*

This position is supported by the Committee’s
decision in the Nahlik case, where the
Committee rebuffed an admissibility
challenge because of  employment
discrimination arising from a private

agreement. The Committee observed that:

53

2. Direct Support for Affirmative Action
The Human Rights Committee has declared
that the adoption of special measures in
another arena—addressing equality in
political participation—complies with Article
25. The Committee stated that “affirmative
measures may be taken in appropriate cases
to ensure that there is equal access to public
service for all citizens.”**

AFFIRMATIVE ACTION: A GLOBAL PERSPECTIVE

The Committee’s individual case decisions
and comments on country reports submitted
under Article 40 also reflect its welcomed
approach to affirmative action. In Stalla
Costa v. Uruguay, the Committee considered
special measures benefiting public officials
who were previously dismissed from their
posts for ideological, political, union-
related, or arbitrary reasons.”” The
Committee scrutinized carefully the purpose
of the measures in question, ultimately
opting against any finding of violations of
Articles 2, 25, and 26, since the law could
not “be regarded as incompatible with the
reference to ‘general terms of equality’ in
article 25(c)” and its implementation could
not be considered “invidious distinction
under article 2, paragraph 1,” or
“prohibited discrimination” under Article
26.%¢

Moreover, In numerous comments in
country reports, the Committee has
recommended that certain nations adopt
affirmative action measures, while praising
others’ efforts in this regard. In its
comments on the United States’ report in
1995, the Committee stated that “when
determining whether currently permitted
affirmative  action programmes for
minorities and women should be
withdrawn, the obligation to provide
Covenant’s rights in fact as well as in law
[should] be borne in mind.”"

The Committee also suggested that Ireland
undertake “affirmative action aimed at
improving the situation of the ‘Traveling
Community’ and, in particular, facilitating
and enhancing the participation of
‘travelers’ in public affairs, including the
electoral process.”*®



D. THE INTERNATIONAL COVENANT ON
ECONOMIC, SOCIAL, AND CULTURAL
RIGHTS (ICESCR)

The ICESCR similarly contains numerous non-

discrimination provisions. The Convention

requires states to guarantee the rights in the

Covenant “without discrimination of any kind

as to race, colour, sex, language, religion,

political or other opinion, national or social
origin, property, birth, or other status.”® It
further mandates equal opportunity in
employment under Article 7(c), and requires
that higher education “be made equally
accessible to all, on the basis of capacity, by
every appropriate means....”® Moreover, the

General Comments and related articles of the

Convention indicate affirmative action’s crucial

role in promoting effective non-discrimination.

1. The Obligation to Take Action

The ICESCR also expressly mandates that
states take measures to make effective the
rights it guarantees. Article 2, paragraph 1,
mandates taking “steps” with respect to all
rights under the treaty, while other articles
reiterate that obligation with respect to specific
rights like the right to work, the right to a
decent standard of living, and the right to
education. Article 2, paragraph 1, mandates
that:

[E]lach State Party to the present
Covenant undertakes to take
steps, individually and through
international assistance and co-
operation, especially economic and
technical, to the maximum of its
available resources, with a view to
achieving progressively the full
realization of the rights recognized
in the present Covenant by all

appropriate means, including
particularly the adoption of
legislative measures.

Article 6(2) mandates work-related measures
like “technical and vocational guidance and
training programmes, policies and techniques
to achieve steady economic, social and cultural
development and full and productive
employment....” Article 11(1) requires steps to
guarantee the right to an adequate standard of
living, including “adequate food, clothing and
housing, and to the continuous improvement of
living conditions.” And Article 13, paragraph
2, requires particular steps to guarantee the
right to education at various levels, to
encourage education and develop school
systems.

The Committee on Economic, Social and
Cultural Rights’ (CESCR) General Comment 3
clarifies these obligations.* The CESCR
indicates that “steps towards that goal must be
taken within a reasonably short time after the
Covenant’s entry into force for the States
concerned.”® It further notes that the steps
should be “deliberate, concrete and targeted as
clearly as possible towards meeting the
obligations recognized in the Covenant.” They
can include legislative and judicial measures, as
well as administrative, financial, educational
and social ones.®

General Comment 5 builds on this idea in the
context of people with disabilities, noting that
the Covenant:

Requires Governments to do much
more than merely abstain from
taking measures which might have
a negative impact on persons with
disabilities. The obligation in the
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2. Direct Support for Affirmative Action
Elaborating on this view in its General
Comment addressing education, the CESCR
provides direct support for affirmative action,
establishing that adoption of “special
measures intended to bring about de facto
equality for men and women and for
disadvantaged groups is not a violation of the
non-discrimination  [principle].”®  Such
measures, however, must not “lead to the
maintenance of unequal or separate standards
for different groups” nor be “continued after
the objectives for which they were taken have
been achieved.”*

CESCR comments to state party reports
similarly speak out in favor of affirmative
action. In a report on Guatemala’s
compliance, the Committee recommends
affirmative action measures to benefit
indigenous communities.” Specifically, the
Committee stated that:

68
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Similarly, the Committee recently applauded Brazil’s
establishment of “affirmative action programs for
Afro-Brazilians, in particular women.”®

E. CONVENTION ON THE ELIMINATION
OF ALL FORMS OF DISCRIMINATION
AGAINST WOMEN (CEDAW)

CEDAW unquestionably establishes that

affirmative action measures are an integral

part of combating discrimination.” Although

CEDAW does not contain provisions specific

to racial discrimination, reasoning by analogy,

it should be interpreted as supporting
affirmative action based on race.

1. The Obligation to Take Action

Article 1 of CEDAW defines discrimination,
while Article 2 requires states to “pursue by
all appropriate means and without delay a
policy of eliminating discrimination against
women.” The remaining provisions of Article
2 make clear that the end goal is to abolish
discriminatory “laws, regulations, customs
and practices...against women by any person,
organization or enterprise.” Article 3 notes
that measures toward this end be taken in
“political, social, economic and cultural
fields.” Further provisions target specific
rights and outline more concrete measures.”

2. Direct Support for Affirmative Action

CEDAW states that “adoption by States
Parties of temporary special measures aimed
at accelerating de facto equality between men
and women shall not be considered
discrimination.”” General Recommendation
5 of the Committee on the Elimination of
Discrimination Against Women further
suggests that, despite progress already
achieved, “there is still a need for action to be
taken to implement fully the Convention by



introducing measures to promote de facto
equality between men and women.”” The
Committee specifically recommends “temporary
special measures such as positive action,
preferential treatment or quota systems to
advance women’s integration into education, the
economy, politics and employment.””

General Recommendation 23 addresses
women’s political participation and contains a
targeted discussion on the role of temporary
special measures.”” The comment suggests that
removal of de jure barriers “is necessary, [but]
it is not sufficient,” and that temporary special
measures can give effect to non-discrimination
provisions.” Such strategies have included
recruiting, financially assisting, and training
women candidates; amending electoral
procedures; developing campaigns; setting
numerical goals and quotas; and targeting

women for appointment to public positions.”

F. OTHER INTERNATIONAL NORMS
AND INSTITUTIONS

The International Labor Organization’s (ILO)
Discrimination Convention also decisively
precludes discrimination and endorses
affirmative action.” The Convention defines
discrimination in two ways. First, it is “any
distinction, exclusion or preference made on
the basis of race, colour, sex, religion, political
opinion, national extraction, or social origin,
which has the effect of nullifying or impairing
equality of opportunity or treatment in
employment or occupation.”” Second it is any
“other distinction, exclusion or preference
which has the effect of nullifying or impairing
equality of opportunity or treatment in
employment or  occupation....”™  The
Convention also commits all state parties to

formulate and implement national policies to

promote equal opportunity in employment, to
eliminate discrimination in this area, and to
strive to achieve cooperation between industry
and labor, as well as among other relevant
Here, the

organizations.* Convention

mandates that:

[E]ach Member for which this
Convention is in force undertakes
to declare and pursue a national
policy designed to promote, by
methods appropriate to national
conditions and practice, equality of
opportunity and treatment in
respect of employment and
occupation, with a view to
eliminating any discrimination in
respect thereof.

To this end, Article 5 expressly authorizes
“special measures of protection or assistance”
oriented toward satisfying particular needs of
people who, for reasons of sex, age, disability,
social, or cultural

family obligations,

background, require it.

The United Nations’ Economic and Social
Council’s Human Rights Subcommittee has
also articulated its support of affirmative
action. The Subcommittee’s Special Rapporteur
on Racial Discrimination has issued multiple
reports on specific states and on affirmative
action in general. In the Special Rapporteur’s
1995 report following a visit to the United
States, he recommended that the United States
“revitalize ‘affirmative action programmes...in
order to offset the negative consequences of the
policy pursued during the 1980s in the fields of
health, housing, education and employment.’”*

The Special Rapporteur also drew the General
Assembly’s attention to the importance that

GLOBAL RIGHTS: PARTNERS FOR JUSTICE



12

attaches to maintaining affirmative action
programmes in order to guarantee by law an
effective equality of opportunity for members
of ethnic and racial minorities.*

The Special Rapporteur’s 2002 report on
affirmative action describes carefully the
concept of affirmative action, its target
groups, justifications, and limitations. It also
details the many sources of law supporting
affirmative action measures and distinguishes
them from impermissible discrimination.®

G. EUROPEAN NORMS

The European system similarly rejects
discrimination, and the norms and
jurisprudence of both the European Union
and the Council of Europe buttress the
practice of affirmative action. The major
norms of the European Union preclude
discrimination based on “sex, racial or ethnic
origin, religion or belief, disability, age or
sexual orientation.”® The European Council
Directive 2000/43/EC (Jun. 29, 2000) also
targets race discrimination and affirms the
rights established in international norms like
ICERD, ICCPR, ICESCR, and CEDAW.* The
Directive affirms that:

87
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The operative provisions of the directive call
for “positive action” and note “equal
treatment shall not prevent any Member State
from maintaining or adopting specific
measures to prevent or compensate for
disadvantages linked to racial or ethnic
origin.”* Similarly, Directive 2000/78/EC
(Nowv. 27, 2000) establishes equal treatment in
employment and occupation and also
precludes discrimination, without prejudice,
to “measures intended to prevent or compensate
for disadvantages suffered by a group of persons
.. . where their main object is the promotion of
the special needs of those persons.”®

European Court of Justice (ECJ) decisions
have not directly addressed race-based
affirmative action, but they repeatedly have
acknowledged the legitimacy of “positive
actions” to combat discrimination against
women.” For example, in Marschall v. Land
Nordrheim-Wesstfalen, the ECJ upheld a
German statute favoring women for positions
in fields where they were underrepresented.
The court reasoned that preferencing women
was legitimate in this instance, provided it
was based on objective criteria and was
subject to a rebuttable presumption.”
Likewise, in Re: Badeck, Case C-158/97,
2000 E.C.R. I-1875 (Mar. 28, 2000), the ECJ
affirmed that affirmative action favoring
women in employment was allowed so long as
it was based on objective criteria and was not
automatic. The court also upheld quotas for
government training programs, interview
opportunities, and internal administrative
bodies, as the quotas were not directly for
employment, were not mandatory, and the
presumption in favor of women was
rebuttable. Presumably, the EC] would
expand this jurisprudence to also recognize



positive actions aimed at addressing

discrimination based on race and ethnicity.

The Council of Europe also strongly favors non-
discrimination, and its jurisprudence suggests
that distinctions between groups are permissible
in limited situations. The European Convention
for the Protection of Human Rights and
Fundamental Freedoms (European Convention),
the central human rights norm in the European
human rights system, establishes that:

The enjoyment of rights and
freedoms set forth in this
Convention shall be secured
without discrimination on any
grounds such as sex, race, colour,
language, religion, political or other
opinion, national or social origin,
association with a national minority,
property, birth or other status.”

Although the European Convention does not
contain a provision identical to Article 2 of the
ICCPR and other instruments, the language of
Article 1 comes rather close. In lieu of stating
that people have certain rights under the treaty,
Article 1 requires that the state, “secure to
everyone within their jurisdiction the rights and
freedoms defined in Section I of this
Convention.”” The treaty does not specify how
a state might go about securing such rights, but
the provision makes clear that some active
effort on the part of the state is required.

The European Court of Human Rights (the
European Court) has recognized states’ positive
efforts to re-establish equality and has
interpreted Article 14 to permit affirmative
action, noting that it precludes only
“distinctions of a ‘discriminatory’ character,”
and that “[a] distinction designed ‘to re-

establish rather than destroy equality’ or based
on ‘valid reasons’ is therefore completely
‘legitimate.’”™ As a general matter, the
European Court finds violations of Article 14
where there is “no objective and reasonable
justification” for the distinction and there is no
“proportionality between the means employed
and the aim sought to be realized.”>
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PART B: AFFIRMATIVE
ACTION AROUND THE WORLD

INTRODUCTION

Despite the international and regional
guarantees discussed in Part A, discrimination
against members of certain racial, ethnic, or
national groups has persisted around the
globe. While many countries have sought to
address this by passing anti-discrimination
laws prohibiting the use of invidious
distinctions among individuals because of their
race, ethnicity, or national origin, it has
become clear that such laws alone are often
insufficient to equalize opportunities among
members of these groups. Rather, where
certain groups have long been disadvantaged,
affirmative action is needed to level the playing
field. There are numerous innovative ways this
can be done, depending on the unique needs
and concerns of the country affected.

Affirmative action has had many different
immediate goals. Specifically, affirmative
action programs can be designed, in stages, to:

e Eliminate present discrimination

e Remedy past discrimination

e Equalize opportunities between groups
e Embrace and promote diversity*

Among other things, affirmative action may
take the form of:

e Trainings and complaint resolution
mechanisms

e Outreach and counseling to certain types
of applicants

e Self-studies to determine if discrimination
exists

e Special admissions standards for certain people

AFFIRMATIVE ACTION: A GLOBAL PERSPECTIVE

e Allowing preferences for members of
specific groups

e Establishing quotas or numerical set
asides for members of these groups”

And affirmative action programs may be used both:

e In the public sector when seeking more
proportionate numbers of under-
represented  government legislators,
employees, contractors, or students at
government-run universities and schools
and

e In the private sector when seeking to diversify
private workplaces, universities, schools, and
other non-governmental settings.

This section offers a survey of some affirmative
action programs that have been employed
around the world. By considering the
experiences of the United States, Brazil, India,
South Africa, Malaysia, and Canada, this
section demonstrates how a number of different
countries have shaped affirmative action
policies to meet their particular needs and
concerns, and shows some of the many models
that may be used to equalize opportunity for all
citizens. Throughout this section, Global Rights
has employed the terminology used in the
country being discussed.

Il. AFFIRMATIVE ACTION IN
THE UNITED STATES

A. BACKGROUND

Affirmative action programs have been
created in the United States to address the
country’s longstanding and deeply entrenched
prejudice against racial and ethnic minorities
and women.” While anti-discrimination laws
were adopted as part of the civil rights
movement of the 1950s and 1960s, it soon
became clear that these laws could not, on
their own, undo the effects of years of



inequality and oppression.” To address this
continuing pattern of discrimination, race and
gender-specific affirmative action programs
were therefore created."™

The U.S. Constitution guarantees the equality
of all persons, mandating in the Equal
Protection Clause of the 14th Amendment that
no state shall “deny to any person within its
jurisdiction the equal protection of the laws.”™
But the question of whether equality before the
law is consistent with the use of affirmative
action has been widely debated. To date, the
U.S. Supreme Court has said that affirmative
action is constitutional if it is applied in certain
ways and for certain purposes.

Specifically, the Court has said that first,
affirmative action programs must be fashioned
to remedy past discrimination or to improve
educational diversity. This applies to the
states'® as well as to the federal government.'™
Second, while expanding the pool of applicants
is permissible, quotas, set-asides, or other rigid
numerical requirements must be avoided.'™
Third, race-specific programs must be looked
at through a lens of “strict scrutiny” to ensure
that the measures taken have been narrowly
tailored to meet compelling governmental
interests. Fourth, programs must avoid
unnecessary disruptions and burdens to the
majority group.”™ And finally, affirmative
action programs must be limited in time and
reviewed periodically to assess whether they

remain necessary."”

In terms of international obligations, the
United States has ratified ICERD and the
ICCPR, and has signed the ICESCR and
CEDAW. But the treaties have been identified
as “non-self-executing,” which means that
Congress must pass implementing legislation

before their provisions may be enforced as
law."” To date, this has not happened.

B. AFFIRMATIVE ACTION IN PRACTICE

1. In the Private Sector Workplace

Under certain circumstances, private sector
workplaces in the United States can legally
create affirmative action programs to benefit
members of certain racial groups.'” In 1979,
the Supreme Court considered the legality of a
company policy that attempted to increase the
number of black skilled workers by reserving
50 percent of the openings in a training
program for them." When the plan was
adopted, nearly all of the company’s craft
workers were white—a result of the fact that
blacks had been excluded from craft unions
and few had the necessary experience to be
hired into craft positions. The company made
clear that it planned to institute the affirmative
action plan until the percentage of black craft
workers at the company was proportional to
the percentage of blacks in the local labor
force.!

The Supreme Court held that this was legal,
writing that Title VII of the Civil Rights Act of
1964 “does not prohibit such race-conscious
affirmative action plans.”" It said that the plan
“falls within the area of discretion left by Title
VII to the private sector voluntarily to adopt
affirmative action plans designed to eliminate
conspicuous racial imbalance in traditionally
segregated job categories.”' So long as such an
affirmative action program is limited in time
and does not preclude whites from possible
employment, the Court said, it is legal."™*
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2. In the Distribution of Government
Contracts

Similarly, if certain criteria are met,
affirmative action may be used when
determining who receives government
contracts. In 1989, the Supreme Court
considered whether it was legal to require
contractors who had won city construction
contracts to subcontract a percentage of their
project out to a minority business enterprise
(a business at least 51 percent owned or
controlled by minorities)."* The court
established that racial classifications must be
reviewed using “strict scrutiny” to determine
their constitutionality and, wusing this
standard, ruled that for affirmative action
programs to be legal, there must have been a
clear history of discrimination and the
program must further a compelling state
interest. The program in question did not
meet these criteria.

The use of strict scrutiny for “all racial
classifications, imposed by whatever federal,
state or local government actor,” was confirmed
in 1995 by the Supreme Court in another case
about the use of government contracts."® Here,
too, the Court explained that racial
“classifications are constitutional only if they are
narrowly tailored to further compelling
governmental interests.”"” While the Court again
found that the particular program in question
was illegal, they left open the possibility that
other race-based programs could be
constitutional."® That same year, the U.S.
Department of Justice made clear that affirmative
action was still permissible “as a tool to aid in
breaking down barriers to equal employment
opportunity for women and minorities without
impinging on the rights and expectations of other
members of the workforce.”*
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3. At Public Universities

The Supreme Court has held that public
universities can use race as one factor among
many when deciding who to admit to their
schools.” As before, the Court has required a
“strict scrutiny” test to determine whether the
policies in question further a “compelling
governmental interest” and, if so, whether
they are also “narrowly tailored” to meet that
interest. Using this standard, the Court found
that educational institutions have a
compelling  governmental interest in
fashioning a diverse student body."*!

The Court also found that while “universities
cannot establish quotas for members of

»

certain racial groups,” “put members of those
groups on separate admissions tracks,” or
“insulate applicants who belong to certain
racial or ethnic groups from the competition
for admission,”* they can “consider race or
ethnicity more flexibly as a ‘plus’ factor in the
context of individualized consideration of

2123

each and every applicant. Said another
way, “a university’s admissions program must
remain flexible enough to ensure that each
applicant is evaluated as an individual and not
in a way that makes an applicant’s race or
ethnicity the defining feature of his or her
application” for the race-conscious policy to
be constitutional. In addition, workable race-
neutral alternatives must have been
considered, members of non-minority racial
groups must not be unduly harmed, and the
policy must be limited in time. Based on these
requirements, an admissions program that
considers race as one factor among many is
thus fine, the Court found, while a program
that automatically gives members of certain
groups a specific number of points on an
admission scale is not.™



4. In Kindergarten-12th Grade Public
Education

In 1954, the Supreme Court determined that
the existence of racially segregated schools was
unconstitutional because these schools were
inherently unequal, and mandated that their
use be stopped.” In 1968, the Supreme Court
made clear that school boards had an
affirmative duty to integrate their schools."
And over the next years, the Court mandated
that if a constitutional violation was found, an
affirmative remedy, such as busing, could be
employed to make schools more racially
diverse.”” In 1974, however, the Court
determined that desegregation did not require
any specific racial balance in individual schools
and thus said that
predominantly-white suburban schools could

students  from

not be forced to attend predominantly-black
inner-city schools.”® Requiring affirmative
action to integrate public schools has been on
the wane ever since, although voluntary plans
remain permissible.

Recently, for example, a case challenging
Berkeley, California’s voluntary plan to
desegregate public schools came before
California’s Supreme Court.”” The plaintiffs
claimed that the desegregation plan violated
California’s Proposition 209, which forbids
racial discrimination or the use of preferences
(among other fields).”
California  had
previously adopted other legislation that

in education
Importantly, however,
defined “racial discrimination” as the phrase is
used in ICERD.™ The defendants argued that
because ICERD states that “special measures”
taken to “secure adequate advancement of
certain racial...groups...shall not be deemed
racial discrimination,” the state had, by
approving of this language, demonstrated its

approval of affirmative action. As such, they
argued, the voluntary desegregation plan was not
discriminatory.” The judge reasoned, with
explicit reference to ICERD, that because the
desegregation plan does not have “the purpose or
effect  of nullifying or impairing the
recognition...on an equal footing of human rights
and freedoms of any student,” it should stand."

5. In Housing

Public housing for poor citizens in the United
States can not legally be constructed solely in
racially segregated neighborhoods, and when
this has occurred affirmative action may be
needed to remedy the problem, the Supreme
Court has said. This decision came about after
the Chicago Housing Authority, between 1954
and 1967, built more than 10,300 public
housing units — only 63 of them outside of
poor, racially segregated neighborhoods.”* In
response, a number of residents claimed that it
was a violation of the constitutional guarantee
of equality to require poor residents to live in
racially segregated areas.' In 1969, a federal
judge held that new public housing could be
built in predominantly African American areas
only if a similar number of housing units were
built in racially diverse areas.® An appeals
court found that the Federal Department of
Housing and Urban Development was liable
for the city’s actions, a decision that the
Supreme Court affirmed."”

6. In Voting Rights

In 1965, after the U.S. Congress came to
believe that the existing federal anti-
discrimination laws were not, in themselves,
proving successful in forcing states to comply
with the constitutional guarantee of the right to
vote, it took the step of passing the Voting
Rights Act.”® This Act, signed into law that
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same vyear, buttressed the constitutional
guarantee that no person would be denied the
right to vote because of his or her race or
color.® When the Act was adopted, just one-
third of eligible African Americans were
registered to vote in some states, compared to
two-thirds of eligible whites.'* Over time, this
law made possible the creation of minority
voting districts, through which minorities
were better able to elect representatives of
their own choosing. The Supreme Court has
since said that such districts, which use race as
a factor in their creation, can be constitutional
provided that race is not the predominant
factor considered.

C. EFFECTIVENESS

Affirmative action programs in the United
States have been successful in reducing, but not
eliminating, discriminatory practices.' For
example, studies have shown that affirmative
action programs lead employers to hire more
minority employees and to pay them higher
wages.'" Specifically, before the Civil Rights
Act of 1964, a black male worker earned only
60 percent of that of a white male worker; in
1993, this was raised to about 75 percent.'
And while blacks made up 1.2 percent of the
country’s judges and lawyers in 1978; by 2000,
this number had risen to 5.1.'% The figure rose
from 2 percent to 5.6 percent for physicians,
from 1.1 percent to 5.5 percent for engineers,
and 2.6 percent to 6.1 percent for professors.'*
In the context of university admissions, when
affirmative action programs were dismantled in
Texas, the number of blacks admitted to the
University of Texas School of Law for the fall
of 1997 fell to only eleven compared to sixty-
five the year before."” All eleven chose not to
attend because of rumors of declining minority
enrollment.'*®
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Still, these facts, while showing that
affirmative action has increased
opportunities,  indicate  that  racial
discrimination persists in the United States.
Differences in education and work experience
account for only about 50 percent of the wage
gap between black and white men, and 33
percent of the gap between black and white
women.'* And affirmative action measures in
the United States have “not sufficiently
compensated for past discrimination because
they have not produced a significant
redistribution of resources and power.”'®
While some claim that affirmative action has
meant reverse discrimination on whites, in

fact white privilege remains intact.

The United States’ self-image as a meritocracy
has also hindered acceptance of affirmative
action programs. The idea of merit suggests
that value-neutral measures, such as
standardized tests, job histories, and
educational credentials should be utilized to
determine who gets access to scarce
educational and professional positions."!
However, such “neutral” measures of
accomplishment are deceptive.'* The tests and
practices upon which meritocracy is based are
often those of the dominant group, growing
out of their experiences, viewpoints, and
cultures.”? As such, affirmative action remains
necessary to truly equalize opportunity for all.

lll. AFFIRMATIVE ACTION
IN BRAZIL

A. BACKGROUND

Brazil has long harbored a national myth that
the country’s various races live in harmony
and equality — an untruth that has prevented
the full incorporation of Afro-descendants,
indigenous peoples, and members of other



discriminated groups into society at large.'
Instead of pursuing a policy of national
colorblindness, however, Brazil’s focus on race
has led to the social and economic exclusion of
members of certain racial groups.'” According
to one study, whites earn 57 percent more than
blacks with equal levels of education, whites
attend an average of two years more school
than blacks, and more than 90 percent of the
country’s diplomats and judges are white.'*

These inequalities exist despite Brazil’s
constitutional ~ prohibition  on  racial
discrimination. The Constitution also
guarantees equal access to education and
mandates that university admission be based
on merit. Specifically, it makes clear that the
country aims “to promote the well-being of all,
without prejudice as to origin, race, sex, color,
age and any other forms of discrimination.”"’
Education is to be based on “equal conditions
of access and permanence in school,”"* and the
state guarantees “access to higher levels of
education, research and artistic creation

according to individual capacity.”'®

Brazil has ratified ICERD, the ICCPR, the
ICESCR, and CEDAW, and the country’s
constitution provides that international treaties
have the force of law, noting, “The rights and
guarantees expressed in this Constitution do
not exclude others deriving from the regime
and from the principles adopted by it, or from
the international treaties in which the
Federative Republic of Brazil is a party.”® In
addition, in May 2003, the Brazilian
government established a new ministry, called
the “Special Secretariat for Devising Policies
for the Promotion of Racial Equality.”'*!

B. AFFIRMATIVE ACTION IN PRACTICE

1. At Public Universities

Brazil has begun to experiment with
affirmative action only recently. In 2000 and
2001, the state legislature of Rio de Janeiro
passed laws mandating that two public
universities over which it had jurisdiction set
aside 50 percent of their seats for applicants
from public high schools, 40 percent for
students who identified themselves as black or
pardo (mixed race) and 10 percent for students
with  disabilities.’®  The
implemented for the 2002 admissions process,

system  was

and the first class of students admitted under
this rule entered the universities in 2003.'¢

These laws led to an onslaught of legal
challenges, with plaintiffs claiming that they
were unconstitutional. Most significant was a
brought by the
Confederation of Educational Establishments
(CONFENEN) before the Supreme Court.'s
CONFENEN alleged that the laws violated the
constitutional guarantees to equal protection

challenge National

and access to education and, because the
program’s burdens were greater than its
benefits and other less severe measures could
have been used, violated the principle of
proportionality.’ A congressman from Rio
state filed two constitutional challenges before
the Rio Court of Appeals as well.

Before these cases were decided, the laws were
modified. A new law, passed in 2003, lowered
the quota percentages to 20 percent for people
who identified themselves as black, 20 percent
for those people who went to public schools,
and 5 percent for disabled persons or “other
minorities.”'* All students admitted to these
seats were further required to have a family
income that fell below a certain maximum
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(approximately $200/month, or $110 for each
working member of the person’s household).'?

CONFENEN has since filed challenges to the
new law as well,’ while a group of
organizations has jointly filed an amicus
curiae brief to the Supreme Court defending
the practice of affirmative action.'® The
congressman from Rio state also has filed suit
challenging the revised legislation. All of these
cases are currently pending. A number of
challenges to the affirmative action laws are
pending in Rio state trial courts as well.

Elsewhere, the state of Mato Grosso do Sul
has adopted its own affirmative action policy.
Its program sets aside 20 percent of the
incoming public university spaces for blacks
and 10 percent for Indians.” Those students
who apply for the seats for blacks are required
to submit a personal photograph and to sign a
declaration concerning their color.” Those
applying for the Indian seats are required to
show an indigenous identification card and a
declaration of indigenous descent from the
country’s Agency for Indian Affairs."”

Other state universities have adopted their
own quota systems as well. The State
University of Bahia began to reserve 40
percent of seats for students of African
descent from the public school system in
2002." In 2003, the State University System
of Rio de Janeiro started to hold 20 percent of
its places for poor students of African descent
and 20 percent for students from public
schools.” As of 2004, the Federal University
of Brasilia began to reserve 40 percent of its
seats for students who identified themselves as
of African descent and sent a photograph as
confirmation; the Federal University of
Parana started to hold 40 percent of seats for
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students who declared themselves of African
descent and another 20 percent for public
school students.” The Federal University of
Bahia will begin to set aside 43 percent of its
seats for students who are of African descent
and from public schools in 2005."¢ As of May
2004, five federal universities and four state
universities have adopted and maintain
quotas systems."”

2. At Private Universities

On January 13, 2005, Brazil adopted a law
that will provide private universities tax
breaks if they reserve as many as 20 percent of
their seats for poor students.” “We’re not
doing people favors,” President Luiz Inacio
Lula da Silva reportedly explained.” “We’re
paying a debt build up over 500 years.”"** The
law encourages universities to provide
scholarships for admitted students, something
not done by public universities. Although this
program may open university doors for many
students who might not otherwise be able to
attend, it remains to be seen whether this will
ultimately segregate poor students in private
— and less prestigious — schools.

3. In the Government

In September 2001, Brazil’s Minister of
Agriculture issued an order mandating that 20
percent of his staff be black and that firms
with which his agency had contracts be made
up of 20 percent African descendents and
another 20 percent women.” The federal
Supreme Court soon followed, establishing a
similar affirmative action hiring target.’ At
the same time, the president of the Court
publicly spoke out about the constitutionality
of affirmative action, explaining that
affirmative action programs were necessary to
fulfill guarantees of equality.



In December 2001, then-President Fernando
Henrique Cardoso brought affirmative action
to his own governmental agencies, mandating
that 20 percent of the positions that did not
require civil service examinations would be
reserved for blacks and browns."* The Ministry
of Justice, too, made clear that it would only
contract with those firms with 20 percent black
or brown employees. The Labor Ministry
reserved 20 percent of its job-training budget
for courses targeting Afro-Brazilians.'

The Ministry of Foreign Relations also has
instituted its own affirmative action program at
the Instituto Rio Branco diplomatic training
school. This program, however, did not
establish a quotas system, but created a
scholarship (2,500 Brazilian Real monthly —
approximately US$850) for students of African
descent instead. In 2002, of the 20 scholarship
recipients, only one student, a black woman,
passed the last of the three-stage selection
process. That same year, only .7 percent of the
total population of incoming students passed
the final selection stage.™ The school increased
its scholarship numbers to 40 in 2004 and
created an internal mentoring system to
provide guidance for students throughout their
careers.'®

In 2003, President Luiz Inacio Lula da Silva
established a National Policy for the Promotion
of Racial Equality, which has set out to
establish quotas for certain government jobs.
That same year, the Sao Paulo City Council
approved a law to develop quotas for people of
African descent in the city government.'’

C. EFFECTIVENESS

While affirmative action is relatively new in
Brazil, some preliminary effects may be noted.
First, critics of the program have argued that

some students admitted under the quota system
may be unprepared to compete academically;
others, by contrast, argue that quota students
are able to thrive once in the university setting.™®
Recent data released by the University of the
State of Bahia suggests that with opportunity,
students are prepared to compete and succeed.
Students who entered in 2003 under the quotas
program earned grades on average of 7.7 out of
10 (just .2 percent lower than the average of
students overall) and Portuguese language
majors who entered under quotas actually
performed .4 percent higher than their non-
quota counterparts at 8.8 out of 10.™ Second,
and perhaps more critically, many of the
students admitted to quota seats remain unable
to attend school due to a lack of financial
resources and a dearth of scholarship funds."

IV. AFFIRMATIVE ACTION IN INDIA
A. BACKGROUND

Affirmative action in India is used to address
the discriminatory effects of the caste system, in
which groups were seen hierarchically
according to their traditional roles in society.”
Outside this system were the “untouchables,”
who suffered serious prejudice and who now
are one of the primary beneficiaries of
affirmative action (along with other groups
who have been systematically marginalized).
Although the caste system has long been
officially abolished, its effects persist and, as
such, affirmative action is critical for equalizing
opportunity for members of all groups.*

The Indian Constitution guarantees equality
for all citizens by making clear that “The State
shall not deny to any person equality before the
law or the equal protection of the laws within
the territory of India.”" At the same time, it
explicitly allows for affirmative action
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programs, providing that “Nothing...shall
prevent the State from making any special
provision for the advancement of any socially
and educationally backward classes of citizens
or for the Scheduled Castes and the Scheduled
Tribes.”" In the field of public employment,
the Constitution says “Nothing in this article
shall prevent the State from making any
provision for the reservation of appointments
or posts in favor of any backward class of
citizens which, in the opinion of the State, is
not adequately represented in the services
under the State.” Part XVI of the
Constitution specifically lays out in detail the
affirmative action, or “reservation,” program
for Scheduled Castes and Scheduled Tribes."”
In addition, India has ratified ICERD, the
ICCPR, the ICESCR and CEDAW.

B. AFFIRMATIVE ACTION IN PRACTICE

1. In University Admissions and the
Public Sector

In 1953, a Backward Classes Commission
was established with a mandate to create a list
of groups it believed to be “backward” and to
require an improvement in status.” (Despite
the fact that affirmative action in India is
often referred to as a way to help “backward”
groups, this term, as used in this paper, should
not be seen as pejorative.””) In 1963, the
Indian Supreme Court made clear that a
maximum of 50 percent of seats could be
reserved for these Backward Classes.?®

A second Backward Classes Commission,
known as the Mandal Commission, issued a
subsequent report in 1980.2" Using the
Supreme Court’s decision as guidance, this
Commission recommended that a total 49.5
percent of federal government jobs should be
set aside for scheduled castes,* scheduled
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tribes*® and other backward classes (OBCs).>*
Stressing that a lack of discrimination and
stated policy of equal opportunity were
insufficient to remedy the negative effects of
the caste system, the Commission said:
“People who start their lives at a disadvantage
rarely benefit significantly from equality of
opportunity. Equality of opportunity is also
an asocial principle, because it ignores the
many invisible and cumulative hindrances in
the way of the disadvantaged.”* It was not
until 1992, after months of hearings by the
Supreme Court, that this report was
implemented.”® Many people were unhappy
about the benefits that affirmative action
would provide to certain groups, and took to
the streets in violence.?”

Today, scheduled castes and scheduled tribes
are reserved seats in universities, the civil
service, and the legislature, in rough
proportion to their percentages in the
population. Specifically, the Scheduled Caste
quota for government service is 15 percent
and the Scheduled Tribe quota is 7.5
percent.?® Similarly, seats in the Lok Sabha
(House of the People) and in the state
legislative assemblies are reserved for
members of Scheduled Castes and Scheduled
Tribes in proportion to their populations in
each state.”” Twenty seven percent of seats in
government jobs and at universities are
reserved for OBCs, though they are reserved
none in legislatures (since in many states they
make up a majority of the population and are
already represented in politics).?"°

Because the Indian Constitution explicitly
charges the government with implementing
affirmative action programs for backward
classes, Indian courts have not heard
challenges on the use of affirmative action per



se.” Instead the courts have been more
concerned with determining who falls within
protected classes.* In one prominent case, for
example, the Supreme Court held that
implementation of the Mandal Commission
recommendations ~ was  constitutional.?”
Importantly, it also held that the financially
well-off portion of the population must be
excluded when determining which members of

a class should get affirmative action benefits.*"*

According to the Court, both class and caste are
important in determining who should benefit
from affirmative action. They held that no
potential beneficiary could have parents that
earn above a certain income, and insisted that
children whose parents had reached high-rank in
government or military could not claim reserved
positions.** This decision also made clear that “a
permanent body, in the nature of a Commission
or a Tribunal, to which complaints of wrong
inclusion or non-inclusion of groups, classes,
and sections in the list of OBCs can be made,”
should be established.”® The government has
since established a National Commission for
Scheduled Castes and Scheduled Tribes, which
was later split into two separate Commissions.

C. EFFECTIVENESS

Today, affirmative action, in the form of
reservations, is available for approximately 65
percent of the population.?” Although
problems remain, India’s reservation system
has brought affirmative action’s beneficiaries
into the middle class and has increased the
mobility of members of the scheduled castes,
scheduled tribes, and other backward classes.**
It also has given members of these groups
opportunities to participate in government at
all levels.?”

V. AFFIRMATIVE ACTION IN
SOUTH AFRICA

A. BACKGROUND

When South Africa’s apartheid era came to a
close, whites, who comprised 13 percent of the
population, earned 55 percent of the country’s
personal income.? Black South Africans, who
made up 76 percent of the population, earned
just 29 percent.® And whites held a
disproportionate number of management
positions as well, with one survey showing
them in 80 percent of such posts.*?

To remedy these types of discrepancies, the
South African Constitution guarantees equality
among persons, and prohibits discrimination
on the grounds of “race, gender, sex,
pregnancy, marital status, ethnic or social
origin, color, sexual orientation, age, disability,
religion, conscience, belief, culture, language
and birth.”* At the same time, it explicitly
permits affirmative action. According to
Chapter 2, Section 9(2), “To promote the
achievement of equality, legislative and other
measures designed to protect or advance
persons, or categories of  persons,
disadvantaged by unfair discrimination may be
taken.” Affirmative action is thus not seen as
an exception to the requirement of equality, but
a means by which equality may be brought
about. In addition, South Africa has ratified

ICERD, the ICCPR, the ICESCR, and CEDAW.

Two South African laws, in particular, support
the use of affirmative action. The Promotion of
Unfair
recognizes the

Equality and Prevention of
Discrimination Act
constitutional requirement of equality and
notes that “this implies the advancement, by
special legal and other measures, of historically

disadvantaged individuals, communities and
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social groups who were dispossessed of their
land and resources, deprived of their human
dignity and who continue to endure the
consequences.” At the same time, the
Employment Equity Act aims to “achieve
equity in the workplace by: a) promoting
equal opportunity and fair treatment in
employment through the elimination of unfair
discrimination; and b) implementing
affirmative action measures to redress the
disadvantages in employment experienced by
designated groups, in order to ensure their
equitable representation in all occupational
categories and levels in the workforce.”*
Designated groups include “black people,
women, and people with disabilities.”**

The Employment Equity Act requires, among
other things, that “Every designated employer
must, in order to achieve employment equity,
implement affirmative action measures for
people from designated groups in terms of this
Act.”® According to Article 15 of this Act:

1. Affirmative action measures
are measures designed to ensure
that suitably qualified people from
designated groups have equal
employment opportunities and are
equitably represented in all
occupational categories and levels
in the workforce of a designated
employer.

2. Affirmative action measures
implemented by a designated
employer must include:

a. measures to identify and
eliminate employment barriers,
including unfair discrimination,
which adversely affect people
from designated groups;
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b. measures designed to further
diversity in the workplace based
on equal dignity and respect of
all people;

¢. making reasonable accommo-
dation for people from designated
groups in order to ensure that they
enjoy equal opportunities and are
equitably represented in the
workforce of a designated employer;

d. Subject to subsection (3),
measures to:

i. ensure the equitable
representation of suitably
qualified  people from
designated groups in all
occupational categories and
levels in the workforce; and

ii. retain and develop people
from designated groups and
to implement appropriate
training measures, including
measures in terms of an Act
of Parliament providing for
skills development.

3. The measures referred to in
subsection (2)(d) include preferential
treatment and numerical goals, but
exclude quotas.

4. Subject to section 42, nothing
in this section requires a
designated employer to take any
decision concerning an
employment policy or practice that
would establish an absolute
barrier to the prospective or
continued employment or
advancement of people who are
not from designated groups.?*



In addition, the Employment Equity Act
requires employers to provide information,
disaggregated by race and gender, showing the
compensation and benefits provided for each
job category and, if differentials exist between
employees, to take remedial measures to
address this.® It also makes clear that a
person’s lack of relevant experience is not an
adequate reason for not hiring them if they
have the “capacity to acquire, within a
reasonable time, the ability to do the job.”*®

Finally, South Africa has adopted “black
empowerment charters,” which designate, for
various industries, the number of shares in that
industry that must be held by blacks.?' These
charters indicate that approximately one
quarter of shares held in South Africa should be
owned by blacks within about a decade.*?

B. AFFIRMATIVE ACTION IN PRACTICE

1. In Employment

South Africa’s Constitutional Court has
repeatedly affirmed the need for affirmative
action to give weight to the country’s
constitutional guarantees of equality.””
Similarly, in a case about whether an individual
could bring suit alleging a violation of
affirmative action obligations, the country’s
Labor Court provided its own backing.?*Here,
the Labor Court held that the Employment
Equity Act “indicates a role for affirmative
action that goes beyond the passivity of its
status as a defense” to “pro-activeness and self-
activity on the part of the employer.”* The
Court said that it must develop “a concept of
discrimination which recognizes that although
a society which affords each human being
equal treatment on the basis of equal worth
and freedom is our goal, we cannot achieve
that goal by insisting upon identical treatment

in all circumstances before that goal is
achieved.” In essence, the Court concluded that
an individual employee may have a cause of
action against an employer for failing to
institute affirmative action measures.

But in 2004, the Labor Court seemed to reverse
itself. In this case, the plaintiff, a black woman
doctor who applied for the position of the city’s
director of health and was not selected for the
post, sued the city alleging it failed to comply
with its affirmative action obligations.” But
this time, the Labor Court held that the
Employment Equity Act does not provide an
individual right to affirmative action and
distinguished between provisions of the Act
that deal with unfair discrimination and can be
enforced by an aggrieved individual, and others
that involve affirmative action and can only be
fulfilled on a collective level.*” The plaintiff
applied for leave to appeal directly to the
Constitutional Court, a request that was
denied.”® It remains to be seen how these two
cases will be squared.

C. EFFECTIVENESS

As of 2004, approximately one half of those
people in South Africa’s middle management
positions and one quarter in its top
management positions were black, a significant
improvement from a decade earlier.” In
particular, blacks have increased their numbers
in top posts within the government in great
numbers.** The South African government has
reported that the country’s Public Service is
now “very close to achieving perfect
representation, edging its way to matching the
population profile in both race and gender.”**
Despite these successes, however, many
challenges remain, including, among other
things, the practice of white-owned companies
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propping up black-owned companies and the
fact that for the empowerment charters, it
remains to be seen how the transfer of shares

will be funded. **

VI. AFFIRMATIVE ACTION
IN MALAYSIA

A. BACKGROUND

Malaysia achieved independence in 1957.
However, despite constituting a majority of the
country’s population, Malays and other
indigenous groups, known as Bumiputera (sons
of the soil), enjoyed few of the economic
successes of the Chinese minority population
and, to a lesser extent, the Indian minority
population.?* The Constitution thus set out to
provide special rights for ethnic Malays to help
remedy this imbalance, while also granting
citizenship to the country’s Chinese and Indian

residents.**

Specifically, the Malaysian Constitution
provides that “All persons are equal before the
law and entitled to the equal protection of the
law.”** It also states that “Except as expressly
authorized by this Constitution, there shall be
no discrimination against citizens on the ground
only of religion, race, descent or place of birth
in any law relating to the acquisition, holding or
disposition of property or the establishing or
carrying on of any trade, business, profession,
vocation or employment.”** At the same time,
the Constitution makes clear that it does not
prohibit “any provision for the protection, well
being or advancement of the aboriginal peoples
of the Malay Peninsula (including the
reservation of land) or the reservation to
aborigines of a reasonable proportion of
suitable positions in the public service.”*"
Malaysia has not signed or ratified ICERD, the
ICCPR, or the ICESCR; it has ratified CEDAW.
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B. AFFIRMATIVE ACTION IN PRACTICE

1. In Business

The above-mentioned constitutional
provisions made possible the creation of
affirmative action programs to benefit ethic
Malays.* Such programs began to proliferate
after Malaysia experienced ethnic riots in
1969, and violence against the country’s
economically dominant Chinese population
became rampant.*® To curb the simmering
ethnic conflicts, the government announced a
“New Economic Policy,” a goal of which was
to increase the economic standing of ethnic
Malays in the hopes that this would decrease
tensions between them and the ethnic
Chinese.**

Under this new policy, Malaysian Chinese
companies were required to set aside 30
percent of their corporate equity for ethnic
Malays.”" This meant that a company that
wanted to expand or to receive an export
license was required to sell 30 percent of its
shares to ethnic Malays or issue new shares to
ensure a similar ownership percentage.”® In
addition, 30 percent of government
construction contracts were required to come
from Malay firms.*® And banks increased
their lending to the Malay population.>*

2. In Education

After the ethnic riots of 1969, the Malaysian
government amended the constitution in a
way that was able to increase the percentage
of Malay students in university programs
from 39.7 percent in 1970 to 52.7 percent just
three years later.” Specifically, Malaysian
universities were required to reserve a
“reasonable proportion of places” for ethnic
Malay students and faculty members.>
Schools that had used English as the language



of instruction were changed to use Malay.>”
And different educational standards for Malays
and non-Malays were set.®

C. EFFECTIVENESS

The effects of Malaysia’s experiment with
affirmative action are somewhat ambiguous, as
many factors have contributed to changing
demographics within the country over the years
and, in turn, in its business and educational
sectors. In the field of education, for example,
fewer than 10 percent of university
undergraduates in the 1970s were ethnic Malay
and approximately 70 percent were Chinese;
today the percentages are reversed.” This
reversal was due to a number of developments,
some related to the affirmative action policy
and some not. In the latter category is the fact
that Singapore, a majority-Chinese city-state
once part of Malaysia, separated into its own
sovereign entity in 1965, increasing the
proportion of ethnic Malays in Malaysia and
decreasing the overall percentage of ethnic
Chinese in the country.

On top of this, however, the introduction of
affirmative action also had a significant effect
on the changing educational demographics,
increasing the number of ethnic Malays in
universities through a strict set-aside system
that provided for the admissions of ethnic
Malay students and the hiring of ethnic Malay
teachers. The exclusiveness of this program led
approximately 30,000 Malaysian students,
most of them ethnically Chinese, to go abroad
for university degrees every year.

Three years ago, Malaysia’s affirmative action
program came under attack when the country’s
minister of education announced that few
ethnic Malays had met the minimum academic
standards needed to gain university admission,

a claim he would Ilater take back.*
Nonetheless, by June 2003, Malaysian
universities had dismantled their official
affirmative action programs, and they now
make admissions decisions without taking
ethnic origin into account.*!

VII. AFFIRMATIVE ACTION
IN CANADA

A. BACKGROUND

As of 1996, people of aboriginal ancestry made
up two percent of Canada’s population, and
visible minorities comprised another 11
percent.** These people, along with women and
people with disabilities, are provided
affirmative action, known in Canada as
“employment equity,” in a number of ways.
The purpose of employment equity is to make
the Canadian workforce reflective of the
population at large and to correct conditions of
employment disadvantage.

Canada’s constitution guarantees equality
among citizens, providing that “Every
individual is equal before and under the law
and has the right to the equal protection and
equal benefit of the law without discrimination
and, in particular, without discrimination
based on race, national or ethnic origin, color,
religion, sex, age or mental or physical
disability.”** It also makes clear, however, that
affirmative action is permissible by stating that
the above guarantee “does not preclude any
law, program or activity that has as its object
the  amelioration of  conditions  of
disadvantaged individuals or groups including
those that are disadvantaged because of race,
national or ethnic origin, color, religion, sex,
age or mental or physical disability.”** Canada
has ratified ICERD, the ICCPR, the ICESCR,
and CEDAW.
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B. AFFIRMATIVE ACTION IN PRACTICE

1. In the Public and Private Sectors
Canada’s Employment Equity Act aims to
bring about equality in the workplace and, in
so doing, “to correct the conditions of
disadvantage in employment experienced by
women, aboriginal peoples, persons with
disabilities and members of visible minorities
by giving effect to the principle that
employment equity means more than treating
persons in the same way but also requires
special measures and the accommodation of
differences.”** The act applies to employers in
the private sector, and select employers in the
public sector, including those with more than
100 employees.*

Among other things, the Employment Equity
Act requires employers to take positive steps
to ensure that people in the designated groups
are represented in the workplace in
proportion to their representation in the
Canadian workforce, or the sector of the
Canadian workforce from which the
employer can be expected to hire.* Employers
must analyze their organizational practices to
determine whether designated groups are
underrepresented, and develop employment
equity plans to lay out remedial policies where
needed.”® A finding that certain groups are
underrepresented should lead to the use of
“short term numerical goals for the hiring and
promotion of persons in designated groups in
order to increase their representation in each
occupational group in the workforce.”*

The Canadian Human Rights Commission,
established under section 26 of the Canadian
Human Rights Act, is charged with enforcing
the Employment Equity Act.” Tribunals may
be convened to review potential non-
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compliance and order remedial action, and
employers who breach the Act may be fined a
maximum of C$10,000 for one violation or
C$50,000 for continued violations.?”

C. EFFECTIVENESS

Data collected through the requirements of the
Employment Equity Act shows that the
number of people employed from the
designated groups increased between 1987 and
2000.7> Employers surveyed also indicated that
while they did not believe they met the Act’s
requirements when it was enacted, 37 percent
say they now feel that they do and 5 percent
say they have come to exceed the standards
set.”” Despite these positive reports, 59 percent
of employers surveyed said improvement in
this area was still needed.”

ViIl. CONCLUSIONS

As Part B of this report has shown, there are a
number of different ways in which affirmative
action programs may be instituted, and a number
of reasons why they might be needed. Countries
must therefore take into account their own
unique histories and concerns to determine what
type of affirmative action programs could best
accomplish their goals. But despite the vast
number of ways these programs may be applied,
it remains clear that they are often critically
needed to make real any promises of equality.
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